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RESOLUTION

TRESPESES, j::

Submitted for the Court's Resolution are the demurrers to evidence
respectively filed by accused Vicente B. Bermejo ("accused Bermejo") dat^d
12 January 2017,' and accused Glenn L. Amane ("accused Amane") dated 19
Janu^ 2017,^ both with prior leave of Court.^ In response, the prosecution
filed its opposition thereto dated 27 January 2017.''

Factual Background

On 15 February 2005, the Roxas City Environmental Protection Task
Force and the City Environment and Natural Resources Office (CENRO) of
the DENR of Roxas City, Capiz jointly apprehended logs, lumber and flitches
reportedly worth P76,862.245 from Paul Jude (P.J.) Belo and several

' Rollo, Vol. 2, pages 96-117.
Md.at 118-121.
Md. at 70-71.
Id. at 122-135.

^ Rollo, Vol, 1, pp 36.
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companions. The next day, these items were placed beside the city hall and
under the custody of accused Amane as the city's General Services Officer.^

Meanwhile, two criminal complaints for violation of Presidential Decree
No. 705, as amended by Executive Order No. 277 were filed against Paul Jude
Belo and his companions before the Regional Trial Court, Branch 15 of Roxas
City (RTC, Br. 15 Roxas) docketed as Criminal Case Nos. C-168-05^ and C-
24-07.^ However, both cases were eventually dismissed.^

After the lapse of almost three years, the subject logs were observed to
be decaying fast because they were partially exposed to the elements.'®

In a Memorandum dated 7 January 2008" addressed to accused Amane,
accused Bermejo, who was then mayor of Roxas City, Capiz, stated that "per
advise (sic) by the City Legal Officer," the subject logs can be disposed of by
the city government as it has no more evidentiary value after the case
involving the same has been quashed. Accused Bermejo then directed the
subject logs be made available for use as "[1.] (m)aterials for the
construction/fabrication/repair of various furniture for the different
departments of the Roxas City Government; and [2.] (f)or other public
purposes."'^

Pursuant thereto, accused Amane submitted the Final
Utilization/Disposal Report of the subject logs as of 30 June 2008 in a letter
dated 1 July 2008 addressed to accused Bermejo.'^ Annexes thereto reflect
that the logs were apparently used for fabrication, repair and construction of
various furniture and fixtures for the Roxas City Hall and two needy
barangays.

On 3 September 2010, a complaint'^ for Malversation of Public
Property through Falsification of Public Documents in relation to Articles 217
and 171 of the Revised Penal Code (RPC) was filed by the city's incumbent
mayor Angel Alan Celino against accused Bermejo, Amane, and two others.

On 27 September 2012, the Ombudsman issued a Resolution'^
dismissing the original complaint for malversation for being premature, but
finding probable cause to charge accused Bermejo and Amane with
Usurpation of Official Functions under Article 177 of the RPC.

® Rollo, Vol, 1, pp. 32-35.
^ Id. at 72-75. Exhibit "A-17."
® Id. at 74-73. Exhibit "A-5."
'Id. at 40-41; 60-65.

Id. at 55.

" Id. at 42.
•2 Id.

Id. at 56-58. Exhibit "A-15," Exhibit "6-Amane'
Id. at 27-31.

Id. at 5-19.
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Accused filed their respective motions for reconsideration, which were
denied by the Ombudsman in its Order dated 22 September 2014^^

The Information

In due course, an Information dated 23 December 2015'^ for usurpation
of official functions under Article 177 of the RFC was filed with the
Sandiganbayan by the Office of the Ombudsman. It alleged that accused
Bermejo, then City Mayor of Roxas City, Capiz, conspired with co-accused
Glenn Amane, then the City's General Services Officer, to perform functions
pertaining to persons in authority without being lawfully entitled to do so, as
follows:

XXX by disposing the logs and lumber, confiscated sometime in
February 2005 by the Roxas City Task Force on Environmental Protection of
the Community Environment and Natural Resources Office (CENRO) of the
Dep^ment of Environment and Natural Resources (DENR) of Roxas City,
Province of Capiz, which were placed under custody of accused Glenn
Lasema Amane, and which authority to dispose the said lumber/logs pertains
only to the DENR Secretary or his representative, being the only ones
empowered and authorized to dispose the same pursuant to Section 5 of
Memorandum No. 162, Series of 1993, otherwise known as Guidelines for
the Disposition of Confiscated Logs, Lumber and Other Forest Products for
Public Infrastructure Project and Other Purposes, in relation to Section 68-A
of Presidential Decree (P.D.) No. 705 (otherwise known as the Forestry Code
of the Philippines), as amended by Executive Order No. 277, thereby usurping
the functions and authority of the DENR Secretary or his representative.

CONTRARY TO LAW.

Thus, the prosecution claims that accused Bermejo's disposition of the
subject logs is a power that only the DENR Secretary or his duly authorized
representative may exercise, pursuant to Section 5 of M.O. No. 162,'^ in
relation to Section 68-A of P.D. No. 705, as amended by E.G. No. 277.'^

^^Rollo, Vol. 1, pp. 21-25.
'Nd.at 1-3.

Section 5. Disposition. — All disposition of confiscated logs, lumber and other forest products for public
infrastructure projects shall be made upon the approval of the Secretary of Environment and Natural
Resources or his duly authorized representative pursuant to DENR Administrative Order No. 38, Series of
1990, and DENR Memorandum Circular No. 12, Series of 1992.

!! Administrative Authority of the Department Head or His Duly Authorized Representative toOrder Confiscation. In all cases of violations of this Code or other forest laws, rules and regulations, the
Department Head or his duly authorized representative, may order the confiscation of any forest products
1 egally cut, gathered, removed or possessed or abandoned, and all conveyances used either by land, water
or air in the commission of the offense and to dispose of the same in accordance with pertinent laws
regulations or policies on the matter. '

Upon approval of the disposition, the official concerned who has custody of the confiscated logs,
lumber or other forest products shall release the same and issue the necessaiy supporting documents.

The recipient shall sign an acknowledgment receipt of the donated logs, lumber or other forest
products and submit the same to the CENRO/PENRO/Regional Officer concerned.

/
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The Prosecution Evidence

To make its case, the prosecution presented three witnesses, namely:
incumbent Roxas City Mayor Angel Alan Celino, DENR-PENRO Forester II
Loreto Gafate, and DENR Legal Service Director IV Atty. Wilfredo Saraos.

The first prosecution witness was Angel Alan B. Celino, complainant
and incumbent city mayor of Roxas City. He identified his judicial affidavit
dated 23 September 2016, stating that he filed a complaint in 2010 against
accused Bermejo for malversation.^^ When asked whether he believed that the
logs were the property of the city government, he said he knew they were for
safekeeping.^^ He was then vice mayor of the city at the time the logs were
apprehended. As such, he used to see the logs at the side of the city hall.
However, they were gone by the time he assumed his post as mayor.^^ He
asked the General Services Office where they went, and was told in writing
that they were given by the former mayor to two barangay captains.

The second witness, Loreto Gafate, is a Forester II of DENR, Roxas City.
In 2005, he was Forester I at DENR (now CENRO). He identified his Judicial
Affidavit dated 19 September 2016. During his cross examination, he testified
that he has been with the DENR for almost 28 years.^"^ For this reason, he is
aware of DENR Administrative Order No. 97-32 (DAO 97-32), otherwise
known as "1997 Rules for the Administrative Adjudication of Illegal Forest
Products and the Machinery, Equipment, Tools and Conveyances Used in
Connection Therewith."^^ He knows that the DENR should have conducted
administrative proceedings to adjudicate the apprehended logs.^^ He
confirmed that a private person named P.J. Belo claimed the subject logs, as
shown in the Apprehension Receipt. Gafate claimed that the DENR did not
initiate any administrative proceedings because a criminal case was filed
against P.J. Belo.^^ He also confirmed that no Seizure or Confiscation Order
was issued by the DENR to take custody of the subject logs.^^

The Apprehension Receipt dated 16 February 2015 bore the signature of
accused Glenn Amane. It also indicates that the subject logs were old lumber
stock piled on the road.^^ Based on the boundary of the creek, the
apprehending team concluded that part of the stockpiled lumber was sourced
from the water shed (Catao Dam), in violation of P.D. 705.^^ Gafate explained

TSN, 14 November 2016, pp. 6-7.
2'Id. at 7.

Id. at 10.

Id. at 11.

^Md. atI8.

M  DAO-97-^7. nrif/ last accessed on 2 April 2017.
"TSN, 14November2016, p. 19.
" Id. at 20.

Id. at 21.

2' Id. at 23.

Id. at 25-26.
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that the area used to supply water to Roxas City, but that it has already been
abandoned at the time the subject logs were apprehended. Adjacent to this
government property is the property owned by P.J. Belo,^^

Gafate also elucidated that they temporarily turned over the subject logs
for safekeeping to the Roxas City government upon instruction of their
PENRO and because it was already late in the aftemoon.^^ However, the
DENR did not follow up the subject logs. Neither was there any
communication between the DENR and the General Services Office regarding
the probable transfer of the subject logs. At the time, the DENR Office was
located in Carlo Street, barely one kilometer away from the city.^^

The third witness for the prosecution was Wilfredo B. Saraos, Director
IV of DENR's Legal Service Department. He identified his Judicial Affidavit
dated 4 October 2016 and testified on the various stages of administrative
adjudication of illegal forest products under DAO 97-32.

Saraos testified that administrative proceedings is different from
seizure?* However, in practice, the apprehending officer is also the seizure
officer. Also, the apprehension receipt in the field office takes the place of
the seizure receipt.^® Saraos added that while DAO 97-32 states that seizure
takes effect when the DENR officer designated as Seizure Officer actually
takes delivery from an apprehending officer and assumes possession/control
of the apprehended items, the common practice (due to the volume of
apprehended forest products and the DENR field officer's lack of equipment
to haul the items) is that they remain in the place where they are apprehended
and a certain custodian/responsible person in the locality is appointed.^'

Saraos testified that logs which have not reached the stage of
administrative proceedings cannot be considered as confiscated items.^' Still,
he claims that logs which have been apprehended, though no other
proceedings were made, are considered in custodia legis, based on
jurisprudence; particularly the case of Paat v. Court of Appeals}"^ Witness
confirmed that the DENR is invoking that it has custodia legis over the
apprehended products.'"'

TSN, 14 November 2016, pp. 26-27
Id. at 27-29.

Id. at 30.

^"•TSN, 15 November 2016, pp. 15-16.
Id. at 17.

Id. at 21.

" Id. at 23.
Id at 26-27.

U.R. No. 111107, 10 January 1997.
TSN, 15 November 2016, pp. 34-35.
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Thereafter, prosecution formally offered several documentary exhibits,
to wit: Exhibit "A " with sub-markings — Complaint-Affidavit of Angel Alan
Celino; Exhibit "B" - certified machine copy of the Memorandum dated 21
February 2005 (Exhibit "1" for accused Bermejo); Exhibit "C" — certified
machine copy of Apprehension Receipt dated 16 February 2005 (Exhibit "2"
for accused Bermejo); Exhibit "D" — Temporary Apprehension Receipt
(Exhibit "3 " for accused Bermejo); Exhibit *E" — certified true copy of RTC
Order dated 17 December 2007 (Exhibit "7" for accused Bermejo); Exhibit
"F" - letter dated 30 April 2008 by Wilson Acervo; Exhibit "G" -
Requisition and Issue Slip of the Punong Barangay, Barangay Mongpong,
Roxas City (Exhibit "4" for accused Amane); Exhibit "H" - letter dated 5
May 2008 of Manuel Aninang addressed to accused Bermejo; Exhibit -
Requisition and Issue Slip of the Office of the Punong Barangay, Barangay
Olatayan, Roxas City (Exhibit "5 " for accused Amane); Exhibit "J" - Pagasa
Certification dated 19 August 2010; Exhibit "K" - Final Utilization and
Disposal Report dated 1 July 2008 Of accused Amane (Exhibit "d" for accused
Amane), Exhibit L — certified true copy of RTC Order dated 13 January
2009 (Exhibit 6 for accused Bermejo); Exhibit "M" — original Certification
dated 9 May 2016 by Records officer Ruby Ann B. Repil of the Provincial
Environment and Natural Resources Office; Exhibit "N" - Memorandum
dated 17 February 2005.

All the exhibits were admitted by the Court in its Order dated 15
November 2016^^' given in open court. The prosecution then rested its case.

Motions for Leave to File Demurrer

The defense counsels manifested that they will be filing a motion for
leave to file demurrer to evidence. The Court gave defense counsels time to
file their respective motions and granted the prosecution time to file its
Comment or Opposition.

On 19 November 2016, accused Bermejo filed his "Motion for Leave of
Court to File Demurrer to Evidence" dated 18 November 2016.^^^

On 29 November 2016, accused Glenn Amane filed a "Motion for Leave
(to File Demurrer to Evidence)" dated 20 November 2016.^^

The prosecution thereafter filed its "Consolidated Opposition (To the
Motion for Leave of Court to File Demurrer to Evidence Filed by accused
Bermejo and Amane)" dated 5 December 2016.^^

Rollo, Vol. 2, pp. 35-36.
Id. at 44-55.

Id. at 57-59.

Id. at 60-69.
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In a Resolution dated 19 December 2016, the Court granted the accused's
motions for leave and directed the filing of their demurrers within ten days
from receipt of the Resolution. It also gave the prosecution the same period
within which to file its opposition."*^

Demurrer of Accused Bermejo

On 16 January 2017, accused Bermejo filed his "Demurrer to Evidence"
dated 12 January 2017.^^

In his demurrer, accused Bermejo argues that Section 5 of MO No. 162
is not applicable to the subject logs because they cannot be considered
"confiscated" within the purview of the applicable rules."*^

He specifies that the said memorandum order applies only to
confiscated products" - those not the subject of a pending case in court or
with other appropriate office; those without claimants or offenders against
whom the case could be filed; and those found abandoned within forest areas
without or with unascertained claimants. He cites as his authority Section 1 of
Memorandum No. 162, Series of 1993, otherwise known as Guidelines for the
Disposition of Confiscated Logs, Lumber and Other Forest Products for
Public Infrastructure Project and Other Purposes (MO No. 162)."*^

Proceeding from this premise, accused Bermejo continues that the
prosecution's Exhibit "C" (Apprehension Receipt dated 16 February 2005)
contained an entry that the subject logs were claimed by a certain "PJ Belo."
In fact, prosecution's witness Loreto Gafate, similarly testified that the subject
logs were claimed by PJ Belo."*^ Accused Bermejo concludes that since the
subject logs had an identified claimant, it is beyond the purview of Section 5
MO No. 162.^°

Accused Bermejo also argues that prosecution failed to establish that the
subject logs were legally confiscated, such that only the DENR Secretary or
his duly authorized signatory may dispose thereof.^'

Rollo, Vol. 2, pp. 70-71.
Id. at 74-95.

Id. at 48-50.

Lou^°donaSnr®^' ~ '""ber and other forest products may be disposed
a. Those which are not subject of a pending case in court or with other appropriate office-

lu Without claimants or offenders against whom the case could be filed* and
"  littow clatate.'*''"®'' not be ascertained and

TSN dated 14 November 2016, po 19-'70
^°/?o//o,Vol.2.p.48.

Id. at 49.

/ a/
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He argues that the subject logs are not deemed confiscated based on
DAG No. 97-32. He points out that prosecution witness Angel Alan Celino
(incumbent Roxas City Mayor) testified that he filed a case for malversation
of public property against the accused before the Ombudsman. However, the
Ombudsman dismissed the malversation charge and instead found probable
cause for usurpation of official function.

Accused Bermejo adds that prosecution witness Gafate, Forester II of
DENR-PENRO testified during cross-examination that he was a member of
the team that apprehended the subject logs. Gafate testified that they placed
the logs for safekeeping at the Roxas City Hall, through accused Amane.
Cases were then filed in court against PJ Belo, but, as far as he knows, no
administrative proceedings were conducted by the DENR to adjudicate the
subject logs. Neither was there a seizure order issued imder DAO No. 97-32.

Similarly, there was no confiscation proceeding or confiscation order
declaring that the subject logs had become government property. Gafate also
confirmed that the procedure under DAO No. 97-32 was never followed. In
his testimony, he narrated that it was already late in the aflemoon when the
subject logs were apprehended. That was why they temporarily deposited the
lumbers in the Roxas City Hall premises, per instruction of the PENRO. The
usual procedure would have been to deposit the same to the nearest DENR
office.'^

Accused Bermejo also pointed out that the prosecution's last witness,
Atty. Wilfi-edo Saraos, Director IV, Legal Services, DENR, testified on the
procedure to be followed in an administrative apprehension, seizure,
confiscation and forfeiture found in DAO No. 97-32. He stressed that Atty.
Saraos declared that the subject logs cannot be considered confiscated logs as
defined under Section 1 (c) of DAO No. 97-32, to be disposed only upon
authority of the DENR Secretary or his authorized representative.'^

Finally, accused Bermejo argues that the prosecution failed to prove
criminal intent. He proffers that prosecution evidence is allegedly insufficient
to prove his guilt beyond reasonable doubt. Accused claims that the
documents presented by the prosecution shows that the subject logs were
properly accounted for and eventually used for public purpose.'"*

Rollo, Vol. 2, p. 49
Id. at 49-50.

Id. at 50-52.
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The Prosecution's Opposition

TO Bermejo's Demurrer

On 30 January 2017, the prosecution filed its "Opposition To the
Demurrer to Evidence Filed by accused Bermejo" dated 27 January 2017.^^

In its opposition, the prosecution claims that it was able to establish the
existence of the following elements of usurpation of official functions under
Article 177 of the Revised Penal Code:

1. That the accused performed an act pertaining to a person in
authority or to a public officer;

2. That the accused performed such act under pretense of official
position; and

3. That the accused was not lawfully entitled to perform such act.

The prosecution contends that it was able to show the existence of the
first element of the crime. It established that the subject logs were
apprehended for being in violation of P.D. 705, as testified to by Gafate.^^

It claimed to have also established, through Gafate's testimony, that the
subject logs were turned over to accused Amane only for safekeeping and
protective custody.^^ Meanwhile, based on the testimony of Atty. Wilfredo B,
Saraos, only the DENR Secretaiy or his duly authorized representative has the
autoority to dispose of the apprehended items pursuant to Section 68-A of
P.D. No. 705, as amended by E.O. No. 277.^'

The prosecution also claims that it was likewise able to prove the second
e ement of the charge through the Memorandum dated 7 January 2008^'
issued by accused Bermejo, ordering accused Amane to dispose of the subject
ogs. The parties moreover stipulated that accused Amane, in fact, followed
accused Bermejo's order and disposed of the subject logs, despite earlier
Sluing the Apprehension Receipt, which states in part that the subject logs
s ̂ Id not be altered or removed until otherwise ordered by the Secretary of
the Department of Environment and Natural Resources or his duly authorized
representative or any Court of Justice of the Philippines."®" Because there was
neither a court order nor an order from the DENR Secretary or his authorized

effect, the accused disposed of the logs under pretense
01 oiricial position.

Rollo, Vol. 2, pp. 122-135.
«Id. at 63.
" Id. at 63-64.

Id. at 64-65.

60 "10-Bermejo," Exhibit "3-Amane."
Exhibit A-3.

/ n/ *
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Finally, the prosecution argues that it was also able to establish the third
element of the crime.

Section 68-A of P.D. 705, as amended by E.O. No. 277 provides:

Sec. 68-A. Administrative Authority of the Department Head or His Duly
Authorized Representative to Order Confiscation. In all cases of violations of
tWs Code or other forest laws, rules and regulations, the Department Head or
his duly authorized representative, may order the confiscation of any forest
products illegally cut, gathered, removed or possessed or abandoned, £ind all
conveyances used either by land, water or air in the commission of the offense
and to dispose of the same in accordance with pertinent laws, regulations or
policies on the matter.

In connection therewith, Section 5 of Memorandum No. 162, series of
1993, or Guidelines for the Disposition of Consolidated Logs, Lumber and
Other Forest Products for Public Infrastructure Projects and Other Purposes
(M.O. No. 162) reads:

Section 5. Disposition. — All disposition of confiscated logs, lumber
and other forest products for public infrastructure projects shall be made upon
the approval of the Secretary of Environment and Natural Resources or his
duly authorized representative pursuant to DENR Administrative Order No.
38, Series of 1990, and DENR Memorandum Circular No. 12, Series of 1992.

Upon appioval of the disposition, the official concerned who has
custody of the confiscated logs, lumber or other forest products shall release
the same and issue the necessary supporting documents.

The recipient shall sign an acknowledgment receipt of the donated logs,
hraber or other forest products and submit the same to the
CENRO/PENRO/Regional Officer concerned.

Meanwhile, Section 1 of the same Memorandum provides:

Section 1. Coverage. — The following confiscated logs, lumber and
other forest products may be disposed through donation:

a. Those which are not subject of a pending case in court or with other
appropriate office;

b. Those without claimants or offenders against whom the case could
be filed; and

c. Those found abandoned vrithin forest areas, the ownership of which
could not be ascertained and without claimants.

t  argues that the aforecited law and regulation shows that
''".vi j Secretary or his duly authorized representative are lawfullyentitled to dispose of confiscated logs; the accused are neither. Based on the
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foregoing, the prosecution concludes that both accused are not lawfully
entitled to dispose of the subject logs.

As to accused Bermejo's argument in his Demurrer that M.O. No. 162
only applies to "confiscated products" (i.e., forest products which are not the
subject of a pending case in court or other office; or those without claimants
against whom a case could be filed; or those found abandoned within forest
areas, ownership of which could not be ascertained), such is a matter of
defense that the accused should prove during the presentation of his own
evidence.

In response to accused Bermejo's claim that the subject logs are not
deemed "confiscated" under DENR Administrative Order No. 97-32,
prosecution points out that in the Memorandum he issued to accused Amane,
accused Bermejo categorically referred to the logs as "confiscated" logs.

With regard to accused Bermejo's allegation that it failed to prove
criminal intent, prosecution counters that under Section 3(b) of Rule 131 of
the Rules of Court, there is a disputable presumption that "a person intends
the ordinary consequences of his voluntary act." Moreover, citing United
States V. prosecution argues that when the unlawful acts charged
against an accused is established by competent evidence, criminal intent may
and will be presumed, unless such intent is rebutted by the introduction of
evidence sufficient to overcome this presumption.

While good faith is a defense in violations of Art. 177 RFC, neither of
accused apparently acted in good faith. The prosecution cites accused
Amane s accession to accused Bermejo's order to dispose of the subject logs,
despite the fact that they were placed in his custody only for safekeeping.
Meanwhile, accused Bermejo's order to dispose of the subject logs allegedly
in reli^ce upon advice by the City Legal Officer, cannot be considered as one
made in good faith. The prosecution reasons that there is no legal basis for the
advice because the court never ordered the disposal of the subject logs.

Further, the prosecution maintains that accused's common design to
dispose of the subject logs is the essence of conspiracy. It cites Lanojan v.
People, where the Supreme Court held that the character and effect of
conspiracy are to be adjudged by looking at it as a whole, as acts done to give
effect to conspiracy may, in fact, be wholly innocent acts.

Finally, prosecution emphasizes that in criminal law, proof beyond
reasonable doubt only requires moral certainty or that degree of proof, which
produces conviction in an unprejudiced mind.^^

17 Phil. 303-316(1910).
G.R. Nos. 209373 & 209414, 30 July 2014.

63Rollo, Vol. 2, p. 134.

/ V-
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Demurrer of Accused Amane

On 31 January 2017, accused Amane filed his "Demurrer to Evidence"
dated 19 January 2017.^'^

In his Demurrer, accused Amane argues that there is no proof adduced
showing that he acted under any form of pretense of official position when he
released the subject logs. This is because he merely acted upon the orders of
his superior. Meanwhile, the said order has still not been declared illegal, and
therefore, enjoys the presumption of regularity.

Accused Amane also claims that there was no proof that he acted in bad
faith when he released the logs. He contends that the prosecution also failed
to establish conspiracy because the prosecution's sole basis therefor was
accused Amane's compliance with accused Bermejo's order.

In fine, accused Amane emphasizes that his act of merely following his
superior's order was not shown to be motivated by malice, bad faith, or
community of criminal design, and hence, benefits from the presumption of
regularity.^^

Prosecution's Opposition
TO Amane's Demurrer

In its "Manifestation with Motion" dated 8 February 2017,^^ the
prosecution manifested that it is adopting the Opposition it earlier filed on 30
January 2017 as its opposition to accused Amane's Demurrer to Evidence.

Issues for Resolution

The main issue for the Court's resolution - whether, based on the
evidence so far presented, the prosecution was able to show beyond
reasonable doubt that accused are guilty of the crime of usurpation of the
DEh^ Secretary s official functions — rests on the resolution of the following
sub-issues:

1. What class of logs is the DENR Secretary or his authorized
representative empowered to dispose of?

2. What is the classification of the subject logs disposed of by the
accused in this case?

^Rollo, Vol. 2, pp. 118-121.
Id. at 120

at 136-137.

-o/ -
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3. Was the prosecution able to convincingly show that the
accused disposed of the subject logs under pretense of official
position?

4. Was the prosecution able to adduce proof beyond reasonable
doubt that accused's disposition of the subject logs was
attended by bad faith and criminal intent?

5. Was the prosecution able to sufficiently prove that accused
acted in conspiracy with one another in committing an
offense?

Our Ruling

We grant the demurrer to evidence and find that prosecution has not
presented proof beyond reasonable doubt to convict accused Bermejo and
Amane of the crime charged.

Discussion

The DENR Secretary or his authorized
representative has the power to order the
confiscation and disposition of
administratively adjudicated logs.

The parties are in agreement that the DENR Secretary or his authorized
representative may confiscate and dispose of the lumber products only after
the conduct of administrative proceedings finding the latter to have been
"illegally cut, gathered, removed, possessed or abandoned."

Section 68-A of Presidential Decree (P.D.) No. 705 (otherwise known as
the Forestry Code of the Philippines), as amended by Executive Order No.
277^^ states that the DENR Secretary or his duly authorized representative
may order the "confiscation" of illegally cut, gathered, removed, possessed or
abandoned forest products, and dispose of the same:

Sec. 68-A. Administrative Authority of the Department Head or His Duly
Authorized Representative to Order Confiscation. In all cases of violations of
this Code or other forest laws, rules and regulations, the Department Head or
his duly authorized representative, may order the confiscation of any forest
products illegally cut, gathered, removed or possessed or abandoned, and all
conveyances used either by land, water or air in the commission of the offense

http://www.gov.ph/1987/07/25/executive-order-no-277-s-1987/ last accessed on 10 Mav 2017 last
accessed on 2 April 2017.
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and to dispose of the same in accordance with pertinent laws, regulations or
policies on the matter.

Meanwhile, Section 5 ofM.O. No. 162^^ (otherwise known as Guidelines
for the Disposition of Confiscated Logs, Lumber and Other Forest Products
for Public Infrastructure Project and Other Purposes), declares that all
"confiscated" forest products may be disposed upon approval of the DENR
Secretary or his duly authorized representative:

Section 5. Disposition. — All disposition of confiscated logs, lumber and
other forest products for public infrastructure projects shall be made upon the
approval of the Secretary of Environment and Natural Resources or his duly
authorized representative pursuant to DENR Administrative Order No. 38,
Series of 1990, and DENR Memorandum Circular No. 12, Series of 1992.

Upon approval of the disposition, the official concemed who has custody
of the confiscated logs, lumber or other forest products shall release the same
and issue the necessary supporting documents.

The recipient shall sign an acknowledgment receipt of the donated logs,
lumber or other forest products and submit the same to the
CENRO/PENRO/Regional Officer concemed.

However, an inherent limitation on the DENR Secretary's power referred
to above is the due process clause of Section 1, Article III of the 1987
Constitiition, which unequivocally states that "(n)o person shall be deprived
of life, liberty or property without due process of law "

Thus, the word 'confiscation," and related words such as "seizure," and
"forfeiture" found in the above cited provisions have legal and technical
meanings.

As may be gleaned from DAO 97-32, all of these terms contemplate the
prior conduct of formal administrative proceedings, to wit:

Sec. 1. Definitions. — As used in this Order, the following terms shall be
defined and/or construed as indicated below:

a. APPREHENSION - The initial measure taken by the DENR when, having
determined the existence of probable cause to do so, items listed in Section
2 hereof are found or intercepted and the temporary possession and control
over the same is taken/exercised by those authorized to make
apprehensions pursuant to Section 3 hereof for administrative disposition
in accordance with law.

b. SEIZURE - Upon determination that an apprehension is supported by a
prima facie case against the offender(s), seizure is the official act of taking

http://www.gov.ph/1993/08/19/memorandum-order-no-162-s-1993/ last accessed on 10 Mav 2017 last
accessed on 2 April 2017. "
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by persons authorized hereby those items listed in Section 2 hereof into
government custody, pending formal administrative proceedings for the
disposition thereof.

c. CONFISCATION - Upon determination of guilt in administrative

proceedings outlined hereunder. confiscation is the official act of the
DENR declaring that items listed in Section 2 hereof become property of
the Government of the Republic of the Philippines.

d. FORFEITURE — When items listed in Section 2 hereof are submitted bv
the DENR for disposition in judicial proceedings, forfeiture thereof in
favor of the Government of the Republic of the Philippines shall be sought
in addition to any other remedies applied for in the prosecution of the case.

e. XXX.

f. XXX.

(Underscoring supplied)

In particular, "forfeiture" is a relief sought by the DENR in judicial
proceedings, while "confiscation" comes in only "upon determination of guilt
in administrative proceedings outlined" in DAO 97-32.

Accordingly, DAO 97-32 fleshes out the procedure and circumstances
under which the DENR Secretary or his duly authorized representative may
order the "confiscation" of illegally cut, gathered, removed, possessed, or
abandoned forest products, and dispose of the same.

DENR Procedure for Adjudication
ofIllegal Forest Products

A perusal of DAO 97-32 lays down the proper procedure for adjudication
of illegal forest products.

Illegal forest products are defined under Section 2(a), in relation to
Section 1(e) as follows:

SECTION 1. Definitions. -

a. XXX

e. FOREST PRODUCTS - Refers to timber including lumber, pulpwood,
firewood, bark, tree top, resin, gum, wood, oil, honey, beeswax, nipa, rattan,
charcoal, or other forest growth, such as but not limited to grass, shrub,
flowering plants in forest lands, and others.

f. XXX

/
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SECTION 2. Items subject to apprehension, seizure, confiscation and
forfeiture.

a. ILLEGAL FOREST PRODUCTS - Any forest products(s) defined
in Section 1(e) above that are removed, cut, collected, processed and/or
transported: (a) without the requisite authorization or permit; or (b) with
incomplete required supporting documents 1; (c) with genuine authorizations
or permits and/or supporting documentation that have an expired validity,
have been cancelled or that contain forged entries; or (d) with spurious (fake)
authorizations, permits and/or supporting documentation. In implementing
these Rules, original documents shall be required at all times to actually
accompany any forest products being moved or transported to any place and
for any purpose. Whenever the requisite authorization and/or supporting
documentation are required to but do not actually accompany the forest
products, such absence constitutes a violation covered by these Rules.

Upon intercepting the illegal forest product/s, DAO 97-32 provides a
summary administrative apprehension, seizure and confiscation procedure,
which require on-site recording of data and evidence, comprising of on-site
determination of probable cause for apprehension and ocular inspection (as
well as release of items apprehended, if there is no probable cause for
apprehension). If there is an indication of violation of forestry laws, rules and
regulations, the record of violations must also be made on-site.

"Apprehension," as defined in Section 1(a) of the DAO, is the initial
measure taken by the DENR, where it intercepts and takes temporary
possession and control over the illegal forest product. As provided under
Section 5 of DAO 97-32, an Apprehension Receipt is issued by the
apprehending officer to the offender. A Provisional Apprehension Receipt
may be issued in the interim, where some documentation activity related to
the apprehension remain incomplete at the close of regular office hours on the
day the apprehension was made. The said DAO requires that a provisional
apprehension receipt shall state the date, time and place were the uncompleted
documentation activity will resume.

Section 6 of DAO 97-32 outlines the procedure for summary
administrative seizure. It starts with the delivery by the apprehending officer
to the nearest seizure officer who shall then sign and issue a seizure receipt.
If delivery to the seizure officer is "impracticable," the apprehending officer
shall "deposit the same for temporary safekeeping at the nearest Government
office." The seizure officer shall examine the documents and confirm that the
items delivered coincide with that listed in the documents of apprehension. If
he verifies the existence of a prima facie case against the offender, he shall
issue a Seizure Order for the apprehended items.

Section 7 of DAO 97-32 meanwhile provides the procedure for summary
administrative confiscation, which begins with a notice of hearing issued by
the DENR Officer who issued the Seizure Order. The same officer shall also
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preside as Hearing Officer at the summary confiscation hearings, which shall
be terminated within 15 regular business days from commencement. The
decision in the case shall be rendered by the DENR Regional Executive
Director upon recommendation of the hearing officer. The decision becomes
final and executory upon the lapse of 15 regular business days, unless a motion
for reconsideration is filed.

When a decision becomes final and executory, the Undersecretary for
Legal and Legislative Affairs shall issue the corresponding Certification,
which shall cite the item/s confiscated together with a recommendation for
execution of the Decision. The Certification shall be submitted to the
Secretary of DENR, upon whose approval the items shall become the
permanent property of the Government and entered into the books and then
disposed of in accordance with law.

Section 8 of the DAO deals with abandoned illegal forest products.
Notably, the conduct of a summary seizure/confiscation proceedings,
including the posting of a notice of hearing, are still required prior to the
abandoned forest products' confiscation in favor of the government.

Notably, Section 11, referring to Reportorial Requirements, provides that
quarterly reports shall be submitted by the Regional Executive Directors to
the Secretary regarding the status of administrative cases initiated, list of
seized and confiscated items, items not recommended for disposition (either
because it had been submitted in evidence in court or other government
agency; recommended for use of the DENR for a specified purpose or activity;
or recommended for donation to a charitable institution for use in connection
with a humanitarian purpose or activity), and items requiring urgent
disposition (either due to its highly perishable nature; lack of adequate place
for its safekeeping; impracticality of its continued detention until its final
disposition).

In consultation with the Undersecretary for Legal and Legislative
Affairs and the Director of the Forest Management Bureau, and upon approval
of the DENR Secretary, the Undersecretary for Field Operations shall issue
the directives for the expeditious disposition of the said items.

Section 12, meanwhile, discusses the "Disposition of Items Confiscated
in Favor of the Government." It states that the disposition of items
administratively confiscated by the government shall be governed by the same
rules of procedure applied by the DENR Central Committee on Bids and
Aw^ds of the Office of the Secretary and shall be implemented by the DENR
Regional Committees on Bids and Awards.

f /
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Procedure Followed in the Case at Bar

After perusing the procedure that must be followed in the adjudication
of illegal forest products, we now focus on the actual procedure followed in
the case at bar.

Prosecution witness Loreto Gafate testified that after the subject logs
were apprehended through the joint effort of the Roxas City Government and
the DENR personnel, a Provisional Apprehension Receipt was issued,
indicating that documentation activity regarding the apprehension was not yet
completed at the close of regular office hours. Thereafter, the composite team
placed the logs in the vicinity of Roxas City Hall for safekeeping. However,
after turnover of the subject logs to the City Government of Roxas City, there
was no administrative proceedings initiated by the DENR.

Parenthetically, two criminal cases for violation of Section 68 and 77 of
PD 705 (illegal logging) were filed with RTC Branch 15 of Roxas City
against P.J. Belo, the alleged owner of the logs. However, it appears that both
cases against him were eventually dismissed in 2007 and 2009. It also does
not appear that P.J. Belo lodged any claim to get them back.

The subject logs were merely "apprehended
logs." They cannot be considered in custodia
legis, as they were not processed for
administrative seizure.

Prosecution witness Saraos tried to justify the lack of a seizure receipt
for the subject logs by stating that the common practice is that the
apprehension receipt takes the place of the seizure receipt. He also attempted
to excuse the DENR's failure to turn over the apprehended items to the seizure
officer. Witness Saraos claimed that there was no need for a turn over because
the items remained where they were apprehended and a custodian was merely
appointed.

We are not persuaded.

DAO 97-32 outlines a well-defined, unambiguous guideline specifically
created for processing illegal lumber products. They are meant to be followed.
Repeated non-conformity therewith does not make the procedural deviation
correct and acceptable.

y-
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Atty. Saraos also testified that the apprehended logs in the case at bar are
already considered in custodia iegis, based on the Supreme Court's ruling in
Paatv. Court of Appeals.

Saraos' reliance upon the Paat case is misplaced.

In Paat, a truck transporting forest products without the required permit
was apprehended and in due course, confiscated by the CENRO. The DENR
Director issued a corresponding forfeiture order, and denied the truck owner's
motion for its reconsideration. The truck owner then appealed the denial to
the DENR Secretary. However, pending this appeal, the truck owner also filed
with the RTC a suit for replevin to recover the truck.

The DENR sought to have the case dismissed but the RTC and later, the
Court of Appeals (CA) rejected its position. However, the Supreme Court held
that the truck owner failed to convince the Court that his truck was wrongfully
detained. Meanwhile, the DENR is authorized by law to conduct confiscation
and forfeiture proceedings. Notably, too, the truck in the Paat case had already
undergone apprehension, confiscation and forfeiture proceedings.

In contrast, the logs in the present case only underwent apprehension.

DAO 97-32 defines "apprehension" as the DENR's initial measure of
intercepting and temporarily taking possession and control over the logs for
the purpose of administrative disposition."^^ As applied to the facts of this case,
the subject logs only went through the apprehension stage.

However, the process stopped after this first step and did not proceed to
summary administrative seizure. "Seizure" is the official act of taking the logs
into government custody, pending formal administrative proceedings for the
disposition thereof. It is the result of the seizure officer's determination that
an apprehension is supported by a prima facie case against the offender.^^

Because no administrative proceedings have been instituted pertaining
to the seizure of the subject logs and no seizure receipt was issued therefor,
the logs cannot be considered as having already been officially taken into
government custody. Also, although judicial/criminal proceedings were
brought against Belo regarding the subject logs, the concerned RTC did not
issue any writ or process with respect to the logs. Hence, the subject logs
cannot be considered in custodia legis.

A thing is in custodia legis when it is shown that it has been and is
subjected to the official custody of a judicial executive officer in pursuance of

334 Phil. 146-162(1997).
Section 1 (a), DAO 97-32.
Section 1(b), DAO 97-32.
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his execution of a legal writ. Only when property is lawfully taken by virtue
of legal process is it considered in the custody of the law, and not otherwise."^^

Much less did the subject logs reach the succeeding stage - that is for
summary administrative confiscation. "Confiscation" is the official act of the
DENR declaring that the logs have become property of the Government of the
Republic of the Philippines. It only comes after a determination of guilt in
administrative proceedings outlined under DAO 91-32

Even assuming that the subject logs were abandoned, they still need to
undergo summary administrative seizure/confiscation proceedings before
they can be subject to disposition by the DENR.

Thus, not having undergone summary administrative confiscation
proceedings, the subject logs cannot be considered as "confiscated logs"
subject to disposition by the DENR Secretary under Section 68-A of P.D. No.
705, as amended by E.G. No. 277 and Section 5 of M.O. No. 162, as specified
in the Information.

The prosecution failed to adduce proof
beyond reasonable doubt that the accused
disposed of the subject logs under pretense
of official position.

The present action charges accused Bermejo and Amane with violation
of Usurpation of Official Functions under Article 177 of the Revised Penal
Code. The said provision reads:

ART. 177. Usurpation of authority or official functions. — Any person
who shall knowingly and falsely represent himself to be an officer, agent or
representative of any department or agency of the Philippine Government or
of any foreign government, or who, under pretense of official position, shall
perform any act pertaining to any person in authority or public officer of the
Philippine Government or any foreign government, or any agency thereof,
without being lawfully entitled to do so, shall suffer the penalty of prision
correccional in its minimum and medium periods.

Thus, Article 177 above punishes any person: (a) who knowingly and
falsely represents himself to be an officer, agent or representative of any
department or agency of the Philippine Government or of any foreign
government; or (b) who, under pretense of official position, performs any act
pertaining to any person in authority or public officer of the Philippine
Government or any foreign government or any agency thereof, without being

Hz {2001)^ Company, Inc. vs. Philippine National Construction Company, 548 Phil. 354-
" Section 1(c), DAO 97-32.
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lawfully entitled to do so. The former constitutes the crime of usurpation of
authority, while the latter act constitutes the crime of usurpation of official
functions.^"^ Accused herein are charged with the latter crime.

The elements of the crime of usurpation of official functions, are as
follows: (a) the offender performs any act; (b) the act pertains to any person
in authority or public officer of the Philippine government or any foreign
government, or any agency thereof; (c) the offender performs the act under
pretense of official position; and (d) the offender is not lawfully entitled to do
so.

Following the elements of usurpation of official function, the
Information in the present case alleges that when the accused disposed of the
subject logs, they usurped an official function pertaining to the DENR
Secretary under Section 68-A of P.D. 705, as amended by E.O. 277 and
Section 5 of MO No. 162.

However, both Section 68-A of P.D. 705, as amended by E.O. 277 and
Section 5 of MO No. 162 explicitly accords the DENR Secretary the power to
dispose only confiscated" lumber products. Meanwhile, as discussed in the
preceding segment, the subject logs which accused disposed of have
undergone the apprehension stage only. They have not yet been declared
confiscated and forfeited in favor of the government. They do not, therefore,
fall within the ambit of the DENR Secretary's power under the aforecited
provisions.

If it is not within the DENR Secretary's power under Section 68-A of
P.D. 705, as amended by E.O. 277 and Section 5 of MO No. 162 to dispose
of the subject logs, then, perforce, the accused's disposition thereof cannot be
considered as a usurpation of the said authority.

The prosecution failed to convincingly show
criminal intent or badfaith on the part of the
accused in disposing of the subject logs.

It is well-established that good faith is a defense in the criminal
prosecution for usurpation of official flinctions.^^ While good faith is
presumed, he who alleges bad faith has the duty to prove the same. Alegations
of bad faith must be proved by clear and convincing evidence.

74 Gigantoni v. People, 245 Phil. 133-139 (1988).

(2005)'" ° «55-658(1956), Miranda v. Sandiganbayan, 502 Phil. 423-474
Claimants Association o/NEA v. National Electrification Adminislration, et al., 680 Phil. 506-520
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Similarly, considering that there can be no crime when the criminal mind
is wanting, it is also necessary to prove criminal intent to secure a conviction.
As held by the Supreme Court in Magsumbol v. People'^

Ordinarily, evil intent must unite with an unlawful act for a crime to
exist. Actus nonfacit reum, nisi tnens sit rea. There can be no crime when the
criminal mind is wanting. As a general rule, ignorance or mistake as to
particular facts, honest and real, will exempt the doer from felonious
responsibility.

We note that the subject logs were jointly apprehended by the local
government and the DENR fi'om a certain Paul Jude Belo. An apprehension
receipt was issued for the logs, which were delivered to the local government
through accused Amane in 2005. Although criminal cases were filed against
Belo (which were eventually dismissed), no seizure receipt or administrative
proceedings were initiated by the DENR with respect to the subject logs.
Exposed to the elements, accused Amane reported that the logs were fast
decaying.

Three years after, relying on the advice of the City Legal Officer that the
logs may already be disposed of by the city government, accused Bermejo
directed that they be made available for use as materials for
construction/fabrication/repair of various furniture for the local government
and for other public purposes. Following this, accused Amane submitted a
Final Utilization/Disposal Report indicating that the logs were apparently
used for fabrication and repair of construction and repair of various furniture
and fixtures for the Roxas City Hall and two barangays.

We note the significant amount of time that has passed since the logs
were just placed in the city hall grounds until the time that they were made
use of by accused city officials. Had it been the intention of the DENR to
acquire or exercise effective physical and/or legal possession over the subject
logs, it could have initiated the proper legal and/or administrative
proceedings. However, it did not lift a finger despite the short distance
between the city hall premises and the nearest DENR office.

The records and the testimonies of prosecution witnesses indicate that
there was no attempt made by the DENR to transfer the subject logs to their
office. Considering that they were exposed to the elements and are decaying,
accused made better use thereof for the benefit of his constituents.

Thus, criminal intent or bad faith cannot be ascribed to accused Bermejo
for disposing of the subject logs. Moreover, it appears that he reasonably
relied upon the advice given by the City Legal Officer that the logs may

G.R. No. 207175, 26 November 2014.
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already be disposed of by the local government, as the DENR did nothing to
legally take possession of it.

Accused Bermejo's reliance upon the legal advice of the city legal officer
is akin to that in Arias v. SandiganbayanJ^ In Arias, the Supreme Court
acquitted petitioner^^ on the ground of reasonable doubt, after holding that
(a)ll heads of offices have to rely to a reasonable extent on their subordinates
and on the good faith of those prepare bids, purchase supplies, or enter into
negotiations."

It was not shown that accused Bermejo was learned in the law that he
can independently determine whether it was proper to dispose of the subject
logs under the peculiar circumstances of the case. Naturally, he properly
sought and followed the legal advice of the city legal officer, whose duty it is
to render his opinion on questions of law when requested by the mayor.

In this case, we find that the prosecution failed to sufficiently show bad
faith or criminal intent on the part of the accused in disposing of the subject
logs.

The prosecution failed to show conspiracy
between accused Bermejo and accused
Amane in the disposition of the subject logs.

The Supreme Court explains the concept of conspiracy in the following
manner:

There is conspiracy when two or more persons come to an agreement
concerning the commission of a felony and decide to commit it. Conspiracy
is not presumed. Like the physical acts constituting the crime itself, the
elements of conspiracy must be proven beyond reasonable doubt. While
conspiracy need not be established by direct evidence, for it may be inferred
from the conduct of the accused before, during and after the commission of
the crime, all taken together, however, the evidence must be strong enough to
show the commumty of criminal design. For conspiracy to exist, it is essential
that there must be a conscious design to commit an offense. Conspiracy is the
product of intentionality on the part of the cohorts.

It is necessary that a conspirator should have performed some overt act
as a direct or indirect contribution to the execution of the crime committed.
The overt act may consist of active participation in the actual commission of
the crime itself, or it may consist of moral assistance to his co-conspirators
by being present at the commission of the crime or by exerting moral

259 Phil. 794-820(1989).
The chaige against Arias was "causing undue injury to the Government and giving a private party

unwa^anted benefits through manifest partiality, evident bad faith, or inexcusable negligence" in connection
With the overpricing of land purchased by the Bureau of Public Works for the Manggahan Floodway Proiect
Local Government CODE OF 1991, Section 48 l(b)(3)(iii) ^ j •
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ascendancy over the other co-conspirators. Hence, the mere presence of an
accused at the discussion of a conspiracy, even approval of it, without any
active participation in the same, is not enough for purposes of conviction.®'

We find that the prosecution was unable to convincingly show the
existence of conspiracy between accused Bermejo and Amane in the instant
case. The prosecution failed to prove that accused herein possessed a
conscious design to commit an offense when they disposed of the subject logs.

As discussed in the preceding section, the prosecution failed to
overt^ow the presumption of good faith on the part of accused Bermejo in
ordering the disposition of the subject logs. Accused Bermejo simply followed
the advice given him by the city legal officer that the local government may
dispose of the rotting logs, and then instructed that these be utilized for the
city's needs.

As for accused Amane, we find that he merely acted upon the orders of
his superior, accused Bermejo, then the city mayor, in releasing the subject
logs.

To recap, a demurrer to evidence is an objection by one of the parties
in an action to the effect that the evidence which his adversary produced is
insufficient in point of law to make out a case or sustain the issue. The party
filing the demurrer challenges the sufficiency of the prosecution's evidence.
The Court is tasked to ascertain if there is competent or sufficient evidence to
establish a prima facie case to sustain the indictment or support a verdict of
guilt.^2 As in any criminal prosecution, it is necessary to prove the guilt of the
accused beyond reasonable doubt and failing to discharge this burden, the
accused must be acquitted.

In the present case, we find that the quantum of evidence necessary to
secure the conviction of the accused at this juncture of the proceedings was
not met. Accordingly, accused must be acquitted of the charge against them.

WHEREFORE, in view of the foregoing, accused Vicente B. Bermejo
and Glenn L. Amane's respective demurrers to evidence are GRANTED and
Criminal Case No. SB-16-CRM-0046 is ordered DISMISSED.

Let the Hold Departure Order previously issued in this case be LIFTED
and SET ASIDE, and let a copy of this Resolution be furnished the Bureau
of Immigration and Deportation for its immediate implementation and
compliance.

Bahilidadv. People, 629 Phil. 567-578 (2010).
People V. Sandiganbayan (2nd Division), G.R. No. 197953, 5 August 2015.

/
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The cash bonds respectively posted by the accused for their provisional
liberty are ordered CANCELLED and RETURNED to them upon proper
compliance with all pertinent rules and regulations.

SO ORDERED.
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